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MARKET TREND: With the enactment of exemption 
portability, clients may dismiss the need for lifetime estate 
planning, to their detriment.  
 
SYNOPSIS: The IRS has just released long-awaited 
temporary regulations that provide guidance on how a 
decedent’s estate can elect to provide the decedent’s 
remaining estate tax exclusion to his or her surviving spouse. 
While these regulations clarify and in some cases simplify 
the process for electing portability, they still present 
challenges, particularly for smaller estates that generally 
would not be required to file estate tax returns.  
 
TAKE AWAYS: Portability offers planning flexibility and can 
serve as a “clean-up” tool for estates without proper 
planning or implementation. Portability, alone, however, is 
not a substitute for estate planning as it fails to address 
numerous tax and practical issues, including tax on the post-
death appreciation of exempt assets, creditor protection for 
the surviving spouse, and GST tax planning.  
 
 
Under current law, a married decedent dying after December 31, 2010 can 

elect to allow his or her surviving spouse to use the decedent’s remaining 

estate tax exclusion amount (referred to as “portability”). The IRS has just 

released temporary regulations (“portability regulations”), which 

provide guidance on electing portability and calculating and applying the 

“deceased spousal unused exclusion amount” (“DSUEA”). While the 

portability regulations clarify and in some cases simplify the process for 

electing portability, their overall complexity re-affirms that clients should 

not rely on portability as a substitute for proper estate planning. 

 

THE BENEFIT OF PORTABILITY 

 

Prior to portability, married clients without proper planning or who 

individually lacked sufficient assets to use their full estate tax exclusions 

could waste exclusion if the predeceased spouse left all his or her assets to 

the surviving spouse. Although the marital deduction shielded the 

predeceased spouse’s estate from estate tax, the remaining assets were 

included in the surviving spouse’s estate, which could only apply the 

surviving spouse’s remaining estate tax exclusion against the estate tax 



liability. Portability, however, eliminates the need for spouses to 

re-title property and create bypass trust plans solely to take full 

advantage of each spouse's estate tax exclusion amount. 

 

OVERVIEW OF THE PORTABILITY REGULATIONS 

 

Election Required on Estate Tax Return. For a surviving spouse to use the 

DSUEA of a last deceased spouse, the executor of the decedent's estate must 

elect portability on a complete, properly-prepared, and timely-filed 

estate tax return.  

 

Must File Return Within 9 Months of Death. Every estate electing 

portability must file an estate tax return nine months after the decedent's 

date of death or by the last day of any extension that has been granted1, 

even if the estate is not otherwise required to file a return (e.g., 

estates valued at less than the filing threshold (“smaller estates”)). The 

election becomes irrevocable after the return’s due date (plus extensions).  

 

Return Must Be Complete and Properly Prepared. A complete and properly 

prepared estate tax return typically requires valuations of all property held 

by the decedent as of date of death. This requirement may impose a 

significant burden on smaller estates, as obtaining valuations can be 

expensive and time consuming. Under a “special rule” created by the 

portability regulations, executors of smaller estates do not have to report the 

specific values for certain marital or charitable deduction property. Instead, 

the executor must make a good faith estimate of the total value of the gross 

estate, based on a range of dollar values to be provided in instructions to the 

revised estate tax return.2  

 

Restrictions on the special rule, however, may limit its utility for 

smaller estates in many common planning situations. For 

example, the special rule does not apply to marital or charitable 

deduction property in certain cases, including if the value of such 

property relates to the value of property passing to another beneficiary (e.g., 

estate left 50% to a surviving spouse and 50% to a child), only part of the 

property qualifies for the deduction (e.g., joint tenancy leaves 50% of a 

house to the surviving spouse), or a partial disclaimer or partial QTIP 

election is made. 

 

Return Must Compute the DSUEA. The executor must include a 

computation of the DSUEA on the decedent’s estate tax return.3   Code 

§2010(c)(4) provides that the DSUEA is the lesser of (1) the basic exclusion 

amount ($5.12 million in 2012) or (2) the basic exclusion amount less the 

sum of the deceased’s taxable estate and prior adjusted taxable gifts (the 

“adjusted taxable estate”).  

 

As many commentators have noted, however, the basic exclusion amount 

minus the decedent’s adjusted taxable estate will always be less than the 

basic exclusion amount alone, making the “lesser of” language superfluous. 

To correct this issue, the portability regulations provide that the decedent’s 

DSUEA will be the lesser of (1) the basic exclusion amount and (2) the 

decedent’s applicable exclusion amount less the decedent’s adjusted taxable 



estate.  

• Ex: Assume B received a DSUEA of $4 million from a predeceased 

spouse, leaving her with an applicable exclusion amount of $9.12 

million. B remarries C and then dies with a $3 million adjusted 

taxable estate. Compare B’s DSUEA: 

 
 

The portability regulations avoid the loss of a prior deceased spouse’s 

allocation of DSUEA to a decedent while also capping the total DSUEA that 

a surviving spouse can receive from a deceased spouse to the basic exclusion 

amount (e.g., $5.12 million). Note that gifts on which gift tax was paid are 

excluded from determining the adjusted taxable estate for purposes of the 

DSUEA.4  

 

Availability of DSUEA Limited to Last Deceased Spouse. For purposes of the 

DSUEA, the term “last deceased spouse” means the most recently deceased 

individual who was married to the surviving spouse at that individual's 

death (assuming death occurred after 2010), regardless of whether or 

not the last deceased spouse’s estate elected portability.  

• Ex. A dies and his estate provides spouse, B, with a $3 million 

DSUEA. B remarries C, who dies, but C’s estate does not elect 

portability (or C has no DSUEA). Regardless, C is B’s last deceased 

spouse. Any portion of A’s DSUEA not previously used by 

B is lost. 

The determination of the last deceased spouse is made as of the date of 

application of the DSUEA (i.e., the date of a taxable gift by the surviving 

spouse or his or her death). A spouse who has survived multiple spouses 

may use the DSUEA of the “first” last deceased spouse before the death of 

the next spouse, but not after. Further, when a surviving spouse makes a 

taxable gift, the DSUEA of the last deceased spouse will apply before the 

surviving spouse's own basic exclusion amount applies. Thus, a decedent 

with multiple predeceased spouses could take advantage of multiple 

exclusion amounts by making lifetime gifts. 

• Ex. From the case above, assume immediately after A’s death, B 

uses A’s $3 million DSUEA to shelter a gift to a dynasty trust. B 

then remarries C, who dies and also leaves her with a DSUEA of $3 

million. Again, B could use C’s DSUEA to shelter another $3 million 

lifetime gift, leaving her $5.12 million exclusion intact. B effectively 

receives the benefit of $11.12 million in gift and estate tax 

exclusions. 

Examination of Deceased Spouse’s Return. The IRS may examine the 

estate tax returns of each deceased spouse of a surviving spouse 



whose executor elected portability, regardless of whether the 

statute of limitations for making additional tax assessments has 

passed (e.g., three years after filing). This authority applies each time a 

surviving spouse makes a transfer using a predeceased spouse’s DSUEA 

(whether during life or at death). While the IRS cannot impose additional 

tax assessments on the predeceased spouse’s estate if the period of 

limitations has expired for the return, it can adjust or eliminate the reported 

DSUEA. 

 

Ability to Opt Out. If an estate must file an estate tax return but does not 

wish to make the portability election, the executor must make an affirmative 

statement to this effect on the estate tax return. Smaller estates may opt out 

by not filing a timely estate tax return. 

 

Executor Must Make Portability Decision. Only an appointed executor or 

administrator may file an estate tax return to elect or opt out of portability. 

If there is no appointed executor, then any person in actual or constructive 

possession of any of the decedent’s property may file the estate tax return. 

Typically, a surviving spouse would have possession of some of the deceased 

spouse’s property and would be able to file the return.  

 

Portability Planning Take-Aways 

 

Portability is NOT a Planning Substitute. When compared to funding a 

bypass trust, leaving assets to a surviving spouse and relying solely on the 

portability of the deceased spouse’s estate tax exemption faces many 

limitations, including the following:  

 

• Creditor Protection. A bypass trust may protect the assets from claims of 

the surviving spouse’s creditors. 

 

• Post-Death Appreciation. Appreciation in bypass trust assets will avoid 

estate tax at the surviving spouse’s death.  

 

• Remarriage and Blended Families. A bypass trust ensures disposition of 

exempt assets in the manner desired by the deceased spouse, which is 

particularly important in the event that the surviving spouse remarries or if 

the deceased spouse wants to make sure benefits are provided to children of 

a prior marriage. Further, unlike exemption funded into a bypass trust, a 

surviving spouse can lose the unused portion of a prior deceased spouse’s 

DSUEA if he or she remarries and again outlives the next spouse. 

 

• GST Tax. Portability applies only to the gift and estate tax exemption and 

not to the generation-skipping transfer (“GST”) tax exemption. Thus, 

relying solely on portability may result in a waste of the GST tax exemption 

of a predeceased spouse. 

 

• State Estate Taxes. Portability does not apply at the state level, so residents 

with state estate tax exposure may need to fund a bypass trust to use any 

state estate tax exclusion. 

 

Practitioners have also discussed opportunities to use portability as a 



planning tool in conjunction with or in lieu of bypass trusts, but even these 

alternatives require both lifetime and post-mortem planning. 5 Bottom 

line, clients should not view portability as a viable replacement 

to estate planning.  

 

Portability Can Offer Planning Flexibility. While not a planning substitute, 

portability can benefit certain cases. For example, portability can: 

• Simplify Post-mortem Planning for Inherited IRAs. If a decedent’s 

estate consists primarily of an IRA, the IRA owner can designate 

the spouse as the IRA beneficiary and elect portability for his or her 

exemption. The decedent takes advantage of the income tax 

benefits associated with the additional stretch-out of distributions 

over the surviving spouse’s lifetime and preserves his or her estate 

tax exemption without the complexities and income tax 

disadvantages associated with naming a bypass trust as an IRA 

beneficiary. 

   

• Provide a “Clean- up Tool.” Portability can assist in post-mortem 

planning for estates lacking proper planning or where the estate 

plan was not properly implemented or funded. Assume a couple has 

a bypass trust plan but fails to re-title their assets to ensure full use 

of both their exemptions, If the less wealthy spouse dies first, 

holding only $3 million in assets to fund into a bypass trust, the 

deceased spouse’s estate can still elect portability for the remaining 

$2.12 of his or her exemption. 

Portable Exemption Can Be Lost. A client with DSUEA from a prior 

deceased spouse may want to use the DSUEA during life, particularly prior 

to remarriage to, or the death of, a “new” spouse. If the new spouse 

predeceases the client, that client will lose any unused DSUEA of the prior 

deceased spouse.  

 

Portability is Subject to Later IRS Review and Adjustment. The IRS can 

review the estate tax return of a predeceased spouse and make adjustments 

to the DSUEA, even after the tax assessment period of limitations has 

expired for that return. A negative adjustment could have adverse 

gift or estate tax results for the surviving spouse if he or she 

made gifts in reliance on a higher DSUEA. Thus, although the special 

rule for smaller estates eliminates the need for specific valuation of certain 

marital or charitable deduction property, clients should balance the 

cost savings of forgoing an appraisal versus the potential tax 

liability to the surviving spouse or his or her estate if the IRS 

subsequently reviews and reduces the DSUEA.  
  
1 For example, executors can request an automatic 6-month extension of the time to file the estate tax 

return by filing Form 4768 before the due date for filing Form 706. For qualifying small estates of 

decedents dying between January 1, 2011 and June 30, 2011, Notice 2012-21 allows the executor, until 

15 months after the decedent's date of death, to file Form 706 if the executor files a Form 4768 

extension request within 15 months of the decedent’s death.  

 

2 Until the IRS issues a revised form, an executor must file a statement, signed under penalties of 



perjury, estimating the estate’s total value, rounded to the nearest $250,000. 

 

3 Since the current Form 706 does not expressly include a DSUEA computation, as a transitional rule, 

the IRS will deem the requirement satisfied if an executor files a complete and properly prepared estate 

tax return. Executors of these estates will not be required to re-file a supplemental computation after 

release of the revised Form 706.  

 

4 The portability regulations reserve on the issue of whether the DSUEA computation should include the 

application of other credits (e.g., the credit for tax on prior transfers, the foreign death tax credit, the 

estate tax on remainder interests). The IRS has requested additional comments on this issue.  

 

5 See e.g., discussion in Richard S. Franklin, Esq., and Lester B. Law, “Portability’s Role in the Evolution 

Away from Traditional By-Pass Trusts to Grantor Trusts,” 37 Est., Gifts & Trusts Jr. (BNA March 8, 

2012).  

 

2 29 CFR § 2550.404c-1(b)(3)(i)(B). 
 

In order to comply with requirements imposed by the IRS 
which may apply to the Washington Report as distributed or 
as re-circulated by our members, please be advised of the 
following: 
 
THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO 
BE USED, AND IT CANNOT BE USED, BY YOU FOR THE 
PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 
IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to 
be a “marketed opinion” within the meaning of the IRS 
guidance, then, as required by the IRS, please be further 
advised of the following: 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE 
PROMOTIONS OR MARKETING OF THE TRANSACTIONS OR 
MATTERS ADDRESSED BY THE WRITTEN ADVICE, AND, 
BASED ON THE PARTICULAR CIRCUMSTANCES, YOU 
SHOULD SEEK ADVICE FROM AN INDEPENDENT TAX 

ADVISOR.   
   

  
 

 
 


